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Legal Problems on Misconduct of Debtors with Insiders
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Abstract
The definition of “insider of the

debtor” under the Bankruptcy Act B.E. 2483

(1940) still remains vague and incomplete.
Some relevant Subsections define such term
too narrowly while the others define it too
broadly, and this may lead to confusion about
the extent of application and enforcement.
Vagueness in the definition has become
a legal loophole, and the debtor exploits
it to transfer his/her property to the insider
in order to avoid the seizure thereof.
The creditor, as a result, inevitably suffers
a disadvantage and damage. Furthermore,
the limit of time in transferring the debtor’s
property to his/her insider under the relevant
law is too short, so that it is impossible to
cite the time as the ground for revoking the
fraudulent transfer as well as to prevent
similar acts in the future. Meanwhile, there
exists delay in revoking the transfer because
only an official receiver is entitled and
authorized by the law to revoke the debtor’s
acts, and this contradicts the intendment
of bankruptcy law in ensuring the speed
and fairness of judicial proceedings.
According to the study, it was found
that the law lays down the principle
on “insider of the debtor” only for the case
where the debtor is a juristic person.
However, property can be conveyed to the
insider fraudulently regardless of whether the
debtor is a juristic person or private
individual. In defining the term “insider
of the debtor”, UNCITRAL and other foreign
laws i.e. the laws of England, Scotland,

Japan and France cover all private individuals
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and juristic persons related to the debtor in
order to prevent the debtor from conveying
his/her property to the insider fraudulently.
Regarding the limit of time to be cited
as the ground for revoking the transfer or
conveyance, the Thai bankruptcy law sets
forth a period of one year before and after
the filing of bankruptcy case as the limit.
Nevertheless, a period of one year is too
short since the insider knows the debtor’s
financial data very well and knows when to
transfer property on behalf of the debtor.
Moreover, that the law allows only an
official receiver to lodge a request for
revoking the transfer results in delay
in proceedings and tends to give the receiver
too much power.

The author suggests that the term
should
a family member of the debtor by blood

“insider of the debtor” include
or marriage i.e. parents, children, relatives
and other dependants in the debtor’s house,
and other persons whom the debtor trusts
in or has relationship with. Also, the term
should include persons having connection
with the debtor and the debtor’s company
i.e. the board member, manager, managing
partner, general partner, auditor, and
a person in charge of operating the debtor’s
business, including their parents, children,
relatives or other dependants, or any other
relevant persons whom the debtor trusts in.
Additionally, the limit of time favorable to

the creditor should be extended to a period

of two years before and after the filing of
bankruptcy case. Last but not least, the
creditor should be entitled to lodge a request
with the Court to revoke the fraudulent

transfer.
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